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STATEMENT OF FACTS.

When this case was here before, this court reversed

the judgment of the lower court on the ground of insuf-

ficiency of the answer and sent the case back for further

proceedings in accordance with its opinion and judg-

ment (121 Fed. 709). The mandate of this court went

down to the court below and has been obeyed to the

letter. Defendant, by permission of the lower court,

filed an amended answer in which the defects and insuf-

ficiencies pointed out by this court were supplied. The

case was again tried by the court without a jury upon

the stipulation, pleadings and proofs of the parties,

findings of fact and conclusions of law in favor of defend-

ant were filed, and judgment in accordance therewith



given and filed. No evidence appears in the record ex-

cept the complaint (Eecord, p. 1), the amended answer

(Record, p. 16), and the stipulation of counsel (Record,

p. 12); yet the opinion of the court (Record, p. 25), the

said stipulation of counsel, and the bill of exceptions

(Record, p. 31), all seem to allude to other proofs, per-

haps oral evidence. Counsel in his brief (p. 1) speaks

of a "main" and a "minor" question to be considered on

this writ of error. We see no question at all left for

the further decision of this court. The lower court does

not take back its opinion expressed on the former trial,

"that the locator and holder of a mining claim held such

a legal interest therein and thereto, that the statute

might run before the patent, etc."; but admits that "T/^e

case, as it now stands, does not necessarily raise the question

before considered by this court. The question under the

answer now presented is whether upon the amended an-

swer and facts there pleaded title in the defendant must

not be conclusively presumed. The defendant claims

ownership of the property in dispute and alleges further

that he has been in the uninterrupted, adverse, notor-

ious possession of the property in controversy under

color and claim of title for more than ten years imme-

diately prior to the commencement of this action. The

language of" (Civil Code of Alaska, Title II) "section

1042 is the same as the language of the answer" ( except

in length of time necessary to constitute' adverse pos-

session), "uninterrupted adverse, notorious possession

for seven years." There is in neither record of this case,

any denial of or reply to the new matter in defendant's



answer. By the stipulation referred to, counsel sub-

mitted the cause to the court under the evidence and

stipulation heretofore offered in the said cause upon the

former trial of the same, subject to such objections as

plaintiff may desire to urge. "By the stipulation re-

ferred to in this stipulation (Record No. 875, p. 1'6), as

stated in the opinion of this court (121 Fed. 709, bottom

of page 711), "the parties submitted to the court the de-

cision of the question of law whether the facts pleaded

in the answer" (in the original case) "constituted a bar

to the action, and agreed that judgment should follow

accordingly." And the first stipulation having been

embodied in the second, the parties in this case sub-

mitted to the court the decision of the question of law

whether the facts pleaded in the amended answer con-

stituted a bar to the action and agreed that judgment

should follow accordingly. The findings of fact and

conclusions of law are based not alone upon the proofs

including the pleadings and stipulation in the case, but

also upon the admissions made by the pleadings. (Eec-

ord, pp. 25 and 31.)

ARGUMENT.

As there is nothing left in this case for the court \(y/'--

decide or do except, perhaps, to affirm its former deci- .^/^-^

sion and the judgment of the lower court in obedience / (y\^^

thereto, there is, of course, very little room for argument.

The case was, as we have said, submitted to the court

below upon the pleadings, proofs and stipulation of

counsel, in accordance with which the parties submitted

to the court the decision of the question of law whether



the facts pleaded in the amended answer constituted a

bar to the action and agreed that judgment should fol-

low accordingly. If there were any other proofs wliich

did not come up in the record, then, of course this court

cannot go behind the findings of the court below (see

Ebner vs. Zimmerly, toward the close of the opinion;

118 Fed. 818), and the judgment herein must be affirmed.

All the material averments of the amended answer

wree admitted by not being denied. The Ck)de of Civil

Procedure of Alaska^ Title II, section 69, provides: "If

the answer contain a statement of new matter consti-

tuting a defense or counterclaim, and plaintiff fail to

reply or demur thereto within the time prescribed by

law or rule of the court, the defendant may move the

court for such judgment as he is entitled to on the

pleadings, and, if the case require it, he may have a

jury called to assess the damages." The record does

not show that the defendant did so move the cooirt, but

the court can surely do of its own motion whatever it

can do on motion of an attorney or party. Section 85'

of the same Code and Title provides, "Every material

allegation of the complaint not controverted by the

answer, and every material allegation of new matter

in the answer not controverted by the reply, shall for

the purpose of the action be taken as true, etc." The

burden of these sections 69 and 85 would be true if it

had not been formulated in the Code. Admissions

are as good and strong as proofs, and the proof of de-

fendant's title to the premises in controversy by adverse

possession is conclusive. The court below thus sums



up the case in its opinion (Record, p. 25): "It is be-

lieved that if the proof shows conditions described in

the statute, that the proof is sufficient, the lan^age

of the answer being undenied and the admitted proof

in the case, it would seem that the CTidence establishes

the facts required by the statute when accompanied by

color and claim of title for seven years or more, to give

the parties defendant the advantage of the conclusive

presumption of title created by the statute. This being

the only question before the court, judgment will be

ordered for the defendant."

Counsel generously waives, by not pressing, the first

five out of his eleven assignments for error. (Brief for

Plaintiff in Error, p. 5.) We have already, as we think,

sufficiently disposed of the remaining six. Since coun-

sel makes so much of it, we repeat that (1) the question

whether the statute of limitations in an action to re-

cover possession of a patented mining claim does or

does not begin to run until the date of the issue of the

United States patent for the claim—has been elimi-

nated from this case, as the judge himself who seems,

perhaps justly, proud of his vie^'^ on the subject, and

who oug'ht to know, admits.

(2) Counsel's second head of argument is
—"Adverse

possession does not raise a conclusion or presumption

of title against the United States, or against a grantee

of the United States." Of course, no statute of limita-

tions runs against the United States, but it does run

against all gi'antees of the United States. And the

United States seldom, if ever, insists upon the benefit of



this exception. It would be beneath the dignity of a

great government to do so. Title by adverse possession

of land would not be worth much, if it could not be main-

tained against anyone who could trace his title back to

the general government or to the state. But there is

no dispute in this case about the title (by which is gen-

erally understood the fee), but only about the posses-

sion and the right to the possession and although the

United States is very justly jealous of the patent rights

which it confers, it certainly does encourage persons in

acquiring and protect them in their lawful acquisitions

of public lands, under its own laws with regard to pos-

session—against all contestants. The learned trial

court in its opinion in the former case (Record No. 875,

pp. 42, 43 and 49) cites several authorities that bear

more or less directly upon this question. Mr. Chief Jus-

tice Chase, in Belk vs. Meagher, 104 U. S. 279, says,

among other things: "Congress has seen fit to make

the possession of that part of the public lands which is

valuable for minerals, separable from the fee, and to

provide for the existence of an exclusive right to the

possession, while the paramount title remains in the

United States, etc." "Not only has it been frequently

decided by the courts of our country that actions in

ejectment will lie as between rival claimants of mineral

lands, but the Congress of the United States has ex-

pressly enacted 'That no possessory action between in-

dividuals in courts of the United States for the recovery

of mining titles shall be affected by the fact that the

paramount title to the land is in the United States; but



each case shall be adjudg^ed by the law of possession'

"

(pp. 42, 43). "Owing to the peculiar conditions existing:

in Alaska, the possessory title to land has been given a

stronger meaning than is ascribed to it in other sec-

tions of our country." He then cites Carroll vs. Price.

SI Fed. 137, Malony vs. Adsit, 175 U. S. 281, and Bennett

vs. Harkrader, 158 U. S. 441 (p. 49 et seq.).

Counsel at the bottom of page 14 and top of page 15

of his brief, says: "It cannot be that the court below in-

tended to hold that defendant had a sufficient adverse

possession since the issue of the patent to give him title,

for to so hold would be to beg the main question before

the court and to nullify the plain provision of the stat-

ute which gives a plaintiff ten years to commence an

action to recover real property or its possession. (Civil

Code of Procedure of Alaska, Title II, sec. 4.)" But the

court below not only intended to but (lid so hold, and

did not thereby beg any question before the court, or

nullify any plain provision of the statute. The ques-

tion when the statute of limitations began to run was

not before the court upon the second trial of the case

and it is not fair to that court to say that it nullified, or

attempted to nullify, a provision of a statute, when it

simply gave effect to a subsequent provision of the same

statute. The learned trial court, in its opinion so often

referred to, explains this proviso to section 4, Title II

•of the Code of Civil Procedure of Alaska. (Uecord No.

875, pp. 53, 54.) But the seven years or more adverse

possession by the defendant of the premises in contro-

versy renders this discussion unnecessary. If under the
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proviso to section 4 the plaintiff had ten ye-ars and six

months, or even eleven years in which to bring his ac-

tion the "uninterrupted adverse, notorious possession

of the defendant under color ad claim of title for seven

years or more" must be conclusively presumed to give

the title to the defendant, and effectually bar plaintiff's

a<?tion. (Code of Civil Procedure of Alaska, Title II,

sec. 1042.) This definition of adverse possession is

found in the last section of the next to the last chap-

ter of the Code of Civil Procedure of Alaska, a sort

of general summing up and adding what the codifiers

found had been omitted. Nor are these provisions in-

consistent. The plaintiff, to maintain his action,

must have been in possession of the property within ten

years before the commencement of the action, but the

defendant is conclusively presumed to have title to the

property, except as against the United States, if his

possession has been uninterrupted, adverse and notor-

ious under color and claim of title for seven years or

more. Besides, we are not called upon to reconcile

either acts of Congress or decisions of the courts. We
most respectfully submit that the judgment of the court

below herein should be affirmed.

W. E. CREWS, and

J. A. HELLENTHAL,
Attorneys for Defendant in Error.

LORENZO S. B. SAWYER,
Of Counsel.


